Federal Acquisition Regulation

Withholding of Payments, in solicita-
tions and contracts when a supply con-
tract, research and development con-
tract, service contract, time-and-mate-
rials contract, or labor-hour contract
is contemplated that includes two or
more terms authorizing the temporary
withholding of amounts otherwise pay-
able to the contractor for supplies de-
livered or services performed.

(d) The contracting officer shall in-
sert the following clauses, appro-
priately modified with respect to pay-
ments due dates in accordance with
agency regulations:

(1) The clause at 52.232-10, Payments
under Fixed-Price Architect-Engineer
Contracts, in fixed-price architect-en-
gineer contracts.

(2) The clause at 52.232-11, Extras, in
solicitations and contracts when a
fixed-price supply contract, fixed-price
service contract, or a transportation
contract is contemplated.

[48 FR 42328, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986; 60 FR 49711, Sept. 26,
1995]

32.112 Nonpayment of subcontractors
under contracts for noncommercial
items.

32.112-1 Subcontractor assertions of
nonpayment.

(a) In accordance with Section
806(a)(4) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-
355, upon the assertion by a subcon-
tractor or supplier of a Federal con-
tractor that the subcontractor or sup-
plier has not been paid in accordance
with the payment terms of the sub-
contract, purchase order, or other
agreement with the prime contractor,
the contracting officer may deter-
mine—

(1) For a construction contract,
whether the contractor has made—

(i) Progress payments to the subcon-
tractor or supplier in compliance with
Chapter 39 of Title 31, United States
Code (Prompt Payment Act); or

(ii) Final payment to the subcon-
tractor or supplier in compliance with
the terms of the subcontract, purchase
order, or other agreement with the
prime contractor;

(2) For a contract other than con-
struction, whether the contractor has

32.112-2

made progress payments, final pay-
ments, or other payments to the sub-
contractor or supplier in compliance
with the terms of the subcontract, pur-
chase order, or other agreement with
the prime contractor; or

(3) For any contract, whether the
contractor’s certification of payment
of a subcontractor or supplier accom-
panying its payment request to the
Government is accurate.

(b) If, in making the determination
in paragraphs (a)(1) and (2) of this sec-
tion, the contracting officer finds the
prime contractor is not in compliance,
the contracting officer may—

(1) Encourage the contractor to make
timely payment to the subcontractor
or supplier; or

(2) If authorized by the applicable
payment clauses, reduce or suspend
progress payments to the contractor.

(c) If the contracting officer deter-
mines that a certification referred to
in paragraph (a)(3) of this section is in-
accurate in any material respect, the
contracting officer shall initiate ad-
ministrative or other remedial action.

[60 FR 48274, Sept. 18, 1995]

32.112-2 Subcontractor requests for
information.
(a) In accordance with Section

806(a)(1) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-
355, upon the request of a subcon-
tractor or supplier under a Federal
contract for a non-commercial item,
the contracting officer shall promptly
advise the subcontractor or supplier as
to—

(1) Whether the prime contractor has
submitted requests for progress pay-
ments or other payments to the Fed-
eral Government under the contract;
and

(2) Whether final payment under the
contract has been made by the Federal
Government to the prime contractor.

(b) In accordance with 5 U.S.C.
552(b)(1), this subsection does not apply
to matters that are—

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept classified in the interest of
national defense or foreign policy; and
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